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Curvent Vopics. 





i IE extent of the business of metropoli- 

tan lawyers in negligence cases may be 
inferred from the methods pursued by some 
attorneys to obtain a share of it. A circular 
now being issued by some Brooklyn lawyers 
with perhaps more enterprise than conscien- 
tious scruples or elevated ideas of profes- 
sional ethics, opens by advising persons who 
have been injured by trolley cars to avoid 
going to the railroad company’s office for a 


settlement, because the company “ will not | 


pay you one cent if it can avoid it.” The cir- 
cular goes on to give these particulars as to 
what compensation a person should accept in 
case of an accident: 

When a man, woman, or child has a leg broken 
through the negligence of another, they should 
get from $5,000 to $10,000; they should get from 
$5,000 to $10,000 for a broken arm; if a rib is 
iractured or any other bone broken, they should 
get from $1,000 to $5,000; if they are injured inter- 
nally, they should get from $500 to $10,000, ac- 
cording to the extent of the injury; if they are 
simply bruised, and laid up for a few days, a week, 
or a month, they should get from $50 to $1,000, 
according to the amount of suffering and injury: 
if a person is killed, their relatives should get from 
$5,000 to $25,000. 


Then follows this description ot the alleged 
methods employed by a certain company in 
its efforts to defeat the legal claims of those 
whom it has injured: 

They have sharp agents who try to get you to 
give them the names and addresses of your wit- 
nesses; they try to get you to make statements 
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that may injure your case; they try to get you to 
go to the railroad company’s doctors; they try to 
gct you to come to the office of the company, all 
for the purpose of taking advantage of you, and 
to deprive you of your rights. It may seem very 
nice to have a smooth-talking gentleman come to 
you when you have been injured, and offer you 
$50, or $100, or $200 to settle all your claims for 
damages, when the courts would award $500, or 
may be $5,000, for the injuries you have sustained; 
but such a settlement is a big loss to you. If a 
person is injured for life, how long will a few 
hundred dollars last? 


The issuing of these circulars reveals a 
lamentable condition of affairs in the profes- 
sion of the law in the “ Greater New York ” 
—a condition for which, doubtless, keen 
competition, due primarily to the overcrowd- 
ing of the ranks, and the methods resorted 
to by corporations to defeat perhaps just 
claims against them, are responsible. From 
such conduct of the “accident business” as 
these circulars describe, the step to the actual 
corruption of witnesses and the manufacture 
of evidence is short and easily taken. It may 
be true, as a contemporary suggests, that the 
conduct of these attorneys constitutes noth- 
ing more than an infraction of etiquette, 
nevertheless such men will “ bear a great deal 
of watching ” by those who still cherish old- 
fashioned, possibly played out, notions of 
professional propriety. It will be well to 
bear in mind that the New York Court of 


_Appeals, in Matter of Randel (158 N. Y. 


| have been known to him. 


216), laid down the wholesome rule that a 
disbarment matter “ is in no sense a criminal 
proceeding, and the statutory rule of no pre- 
stimption in such cases does not apply ;” and 
accordingly it was held that the refusal of an 
attorney to testify on the trial of charges of 
deceit and malpractice raises the legal pre- 
sumption of the truth of such uncontradicted 
facts given in evidence against him as must 
Further comment 
would appear to be unnecessary; but the 
perusal of these circulars ought to set the bar 
associations thinking — if not working. 





It will seem somewhat strange to speak of 
the Hon. Thomas B. Reed as “ Mr. Reed, of 
New York,” instead of “Mr. Reed. 
of Maine,” but we shall have to get used to 
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it. As a preliminary to his admission to the | drinks or of drugs; conviction of felony with 
bar in New York he was compelled to depose | 
under oath that he had given up his residence | 
in another State, and that he proposed to | 


reside permanently in New York. That is 
what he did in the affidavit which accom- 
panied the motion made for his admission to 
our bar. To the distinguished former 
speaker of the house of representatives was 
accorded the somewhat unusual honor of be- 


sentence of imprisonment to a State prison 
or penitentiary, and continuous desertion for 
at least -—— years. We do not desire at this 
time to discuss the merits or demerits o/ 
these proposed acts, but to record our opin 


‘ion that the friends of uniform legislation 


ing immediately admitted upon that motion, | 


after the court had examined the papers and 
found that Mr. Reed had made affidavit that 
he had become a citizen of New York and 
proposed to live in this State permanently. 
This appears ‘to effectually dispose of the 
rumors that Mr. Reed proposed to maintain 
his political relations with the State of Maine 
although practicing at the New York bar. 
It may, we think, be taken for granted that 
the former speaker has withdrawn finally and 
permanently from all political activity, and 


proposes to devote his manifold energies to | 


the duties of his profession, just as Roscoe 
Conkling did after he resigned his seat in the 


Iederal senate and went to New York city | 


to take up the neglected practice of the law. 


| something 


From a pecuniary point of view it is not | 


probable that Mr. Reed will have any more 


reason to regret the step he has taken than | 


Mr. Conkling had, for the latter, in the seven 
years he practiced at the New York bar after 


his retirement from the senate, is said to have 


earned nearly $500,000. 


would better devote all their energies to pro 
curing the passage of an act or acts by con- 
gress than toward the elusive object of 
of the various 
States to co-operate on the subject of divorce 
legislation. It is undoubtedly true that few 
subjects present more real and practical diffi- 
culties in the way of uniform legislation than 
this subject of divorce; the ideas of public 
morality and public expediency entertained 
by the people of the different States are 
widely divergent, and there is the selfish side 
of human nature to be taken into the ac- 
count, some States not hesitating to profit 
by the stringency of divorce laws in other 


inducing the legislatures 


In addition, as has been 
pointed out by our contemporary, the New 
York Law Journal, the passage of the pro 


commonwealths. 


posed acts by all the State legislatures — 
unlikely to 
generation — would 


extremely occur 


within the next not 
necessarily obviate the greatest evil of the 
present system —the different matrimonial 
status of the same persons in different States 
— for there is nothing in the proposed acts 


which would preclude one State from refus- 


|ing to recognize the validity of a divorce 


| granted elsewhere on personal service of 


In last week’s issue of the ALRANY Law! 


JouRNAL the proposed acts on the subject of 
divorce, framed by the commissioners on 
uniform State laws, at their recent confer- 
ence in Buffalo, and recommended for adop- 
tion by the legislatures of the various States, 
were published. One of these proposed acts 
is to establish a law uniform with the laws of 
other States relative to divorce procedure 
and divorce from the bond of marriage: the 
other provides that divorce from the bond 
of marriage shall be granted only for the 
following causes after marriage: 
Adultery, extreme cruelty, habitual drunken- 
ness or the confirmed habit of intoxication, 
whether arising from the use of alcoholic 


arising 


process without the State of the forum, or 
by co-operative 


State legislation must be unanimous in order 


publication. | Moreover, 


' to be effective, while amendment of the Fed- 





eral Constitution, which is generally con- 
to 


divorce legislation by congress, would re- 


ceded to be a necessary preliminary 
quire the ratification of only three-fourths of 
the State legislatures. Under these cireum- 
stances it can hardly be doubted that Federal 
legislation would not only furnish the more 
«ffectual remedy for present abuses, but that 
there is a better prospect of procuring 
amendment of the Constitution than of ob- 
taining the of uniform State 


passage a 


statute. 


Our contemporary says with force 
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truth: 
idopted, a great deal of systematic hard work 
will have to be done in agitating the matter 
before the people, in congress and the 
ous legislatures. 


and “Whichever of the plans be 


vari- 
It is important that all 
advocates of divorce reform pull together, 
and that the plan more promising of success 
be adopted from the start. In addition to 
the reasons above given, it should be remem- 
bered that 


of congressional action already 


a considerable sentiment in favor 
the 
people naturally looking to the national leg- 
islature for the 
of individuals, 


exists, 


regulation of the national 
having al- 
of 
and 
, 


there 
of 

the 
much 


and 
d al 


congressional legislation in 


statis 


ready been a great advocacy 
press 
pulpit and on the platform; of 
doubtless, in ignorance that a constitutional 


amendment is an imperative preliminary.” 


The English County Court Pench, aceord- 
ing to London legal exchanges. nas fallen 
on iroublous times. Both at Axminster and 
Honiton his Judge has 


been pursued by an irate lady litigant, and 


honor, Beresford, 


was only rescued by the timely assistance 
of railway officials; Judge 
i‘rench, has been fined 40 shillings with the 
alternative of “a week,” by the Woodbridge 
a contravention of the bathing by- 


while his honor, 


bench for 
at Felixstowe. Apropos of these events 


Journal thus facetiously dis- 


laws 
the Solicitors’ 
courses: 

It is to be regretted that west country people, 
devoted as they should apparently 
have become dissatisfied with the pursuit of red 
deer and foxes and have turned their attention to 
the hunting of county court judges. We cannot 
admit as any excuse for this reprehensible pastime 
the allegation that after his day’s work in court 
a county court judge really likes a brisk run to 
the railway station; we fancy remember 
somewhat similar allegation with regard to the 
fox. Nor do the excellent qualities of wind and 
wiliness alleged to have been developed by these 
learned persons in the course of their hunts afford 
any justification for selecting them as animals of 
It must be admitted, however, that the 
it is, is not entirely without 
redeeming features. It is a strict rule that the 
judge is not to be chased unless he has first chal- 
lenged such chase by deciding a case in court 
against the hunter, who, instead of appearing to 
defend, conceals himself or herself (in the two 


are to sport, 


we a 


the chase. 


sport, inhuman as 











instances subsequently mentioned the hunter is 
stated to have been a lady) within sight of the 
door from which the judge emerges on the con- 
clusion of his sitting. Again, fair “ law” is under- 
stood to be allowed to the judge before the hunter 
starts in pursuit. But subject to these restrictions 
we regret to say that the hunter considers himself 
(or herself) at liberty to chase the judge at any 
speed and to any place to which he may betake 
himself, and, on coming up with him, instead of 
taking a “brush” from him, to have a lively 
“brush” with him as to the iniquity of his deci- 
sion in the undefended case. It is stated that on 
“meet” at Honiton, after 
an exceedingly good run from the court-house 
towards the railway station, there was a check; 
the learned judge having doubled back to the 
town, where he found cover, and remained perdu 
until his pursuer had left the town. But on a sub- 
sequent ‘“ meet” at Axminster the judge was less 
fortunate. There was an exciting chase through 
the streets, and he was come up with outside the 
railway station. He is stated to have promptly 
sought cover behind the signal box at the end of 
the platform, but was speedily discovered, and 
the “ brush”’ was about to commence when some 
railway porters intervened, enabling him to jump 
into his train and escape his pursuer. It appears 
to us that these painful occurrences call for the 
attention of the legislature. The least that can be 
done time for county court 
judges when returning from their sittings. 


the occasion of a recent 


” 


is to enact a “ close 


Judge Simeon E. Baldwin, of the Connec- 
ticut Supreme Court, seems to have started 
a uew discussion of a very old question by 
the facts and arguments put forth in his 
paper read recently before the Social Science 
Association at Saratoga, on the subject, 
“The Natural Right of a Man to a Natural 


Death.” Among other things he said: 
There are certain maladies that attack the 
human frame, which are necessarilv fatal, and 


others which naturally end in a speedy death, put 
may ve so treated as to lead to a protracted state 
ot weakness and suffering. In uncivilized nations 
such diseases are of short duration. They are 
either left to take their course without interfer- 
ence, or the patient is expedited on his journey to 
the grave. In civilized nations, and particularly 
of late years, it has become the pride of many in 
the medical profession to prolong such lives at 
any cost of discomfort or pain to the sufferer, or 
of suspense or exhaustion to his family. Nature 
has kindly smoothed the sufferer’s pillow by lead- 
ing the way to that gradual exhaustion of the 
vital powers which follows the refusal of the stom- 
ach to receive or to digest food. To force nutri- 
ment into the system in such a case through other 
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channels is simply to prolong a useless struggle 
at the cost of misery to the patient, and to the 
profit of no one but the doctor and the nurse. It 
is a great responsibility this, that rests on modern 
medicine. It has a power to hold us back from 
the grave, for a few days, a few weeks, a few 
years, to which the physician of antiquity was a 
stranger. But are we sure that the course of 
nature with mankind is really at fault? May not 
she know best when she has had enough of us, 
in this state of being? Or, to rise to a higher and 
truer level, may not the God over all be safely left 
to name the time for calling his children home? 
Are we sure, let us ask from another standpoint, 
that we have a moral right as against ourselves, 
to postpone the hour of death? A natural death, 
coming in ordinary course, may be the divine way 
of calling one up from a condition of existence to 
which he is unfitted, or in which he is not needed, 
to one in which he is needed, and needed at once. 
To postpone it, to protract a life in doing so by 
medical skill beyond its seemingly appointed 
bound, may, looked at in this light, risk the loss 
of a fitter place in a larger life—the loss of a 
God-giving opportunity. 

This is well put and ingenious, but it seems 
to us more poetical than practical. It is only 
another phase of the ancient doctrine of 
fatalism, an absolute submission to all that 
comes as the will of Allah. It seems to pro- 
ceed upon the assumption of the inevitable- 
ness of death in certain cases, when in such 
cases death may come only because of our 
ignorance and consequent ability to ward it 
off. From the jurist’s point of view only, 
Judge Baldwin’s theory seems to us equally 
open to objection. His advocacy of the pas- 
sage of a law to authorize physicians to allow 
or hasten death in certain cases has brought 
a loud and earnest protest from those who 
uphold the common principle that it is the 
mission of doctors to save, not to destroy. 
It has been well said that “ there are so many 
eccentricities in life, and it is so impossible to 
judge different cases by the same standard 
that physicians of high character would be 
very slow to accept the responsibility of put- 
ting an end to human life.” Dr. G. H. 
Wynkoop, of New York, recalls the fact that 
Charles O’Conor, who a number of years 
ago was supposed to be on his death bed, 
and who had been given up by his physi- 
cians, suddenly took a turn and got well, 
living for four or five years afterward. Dr. 
Wynkoop also sees in legislation such as 





Judge Baldwin proposes a very grave dan- 
ger, for although the best physicians could 
be trusted to do the right thing, there would 
be the liability of others to act in collusion 
with the unscrupulous who had property in- 
terests at stake, and were anxious to shorten 
life. The old proverb that “ while there’s life 
there’s hope” is not likely to be improved 
upon as a guide for human action. The law 
can admit of but one principle, and that is 
that all reasonable measures shall be taken 
to prolong human life. In the definition of 
the term reasonable some latitude may be 
allowed. Not every possible or conceivable 
expedient for the prolonging of life need be 
resorted to in every case. Judge Baldwin 
asks, when the mainspring is broken and 
the watch has run down, what is the use of 
making it tick feebly for a few minutes by 
shaking it? a question which seems to fur- 
nish the real key to his thought. There is 
indeed the natural right of a man to a 
natural death, but as to affirmative action on 
the part of the physician to shorten life by 
administering a potion, that is quite another 
thing. Justice McAdam, of the New York 
Supreme Court, has admirably summed up 
the whole question from a legal point of 
view, as follows: 

A physician finding a patient to be suffering 
may no doubt legally relieve him from pain. In- 
deed, it is in the line of his calling to do so, and 
when the patient is dying he may give him an 
anesthetic to make his death as easy as circum 
stances may permit. But if the physician goes 
further and deliberately shortens life, he is a crim 
inal. The law never measures the amount of pros- 
pective life in a human being, nor does it scale the 
nature of the punishment to meet the period life 
has been shortened. If it did, taking the life of an 
elderly person even to prevent the cares, pains and 
worries incident to old age might be regarded 
charitably, while taking the life of a young persor 
brought by disease to bear the same cares, pains 
and worries would be differently regarded. This 
will not do. Taking life is but hastening the time 
of death, and this province has never been dele- 
gated to any human agency and never will be. 
While our system of jurisprudence continues, it 
will be unsafe, if not criminal, for any physician, 
however skillful, to usurp the functions of court, 
jury and executioner and decide that life’s journey 
must come to an end, and then end it. It will not 


do to permit one who has taken life to mitigate hig 
offense by proof obtained at the autopsy that if he 
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had not taken life it would have departed by 
natural causes in a few months or days, and that 
the taking off was therefore an act of charity 
rather than murder. These refinements may be 
proper for discussion — never for practical con- 
duct. 


Rotes of Gases. : 





Conspiracy — Completion — Obvious Fraud. — 

People v. Gilman, decided by the Supreme 
Court of Michigan in September, 1899, it was held 
that proof that a prisoner professed to be a me- 
dium, and, with the assistance of others, gave a 
seance, which was attended by one who paid the 
customary fee charged, is sufficient to support a 
conviction for conspiracy to defraud. 


In 


It was further held that a conspiracy to defraud 
by false pretenses is none the less an offense be- 
cause not calculated to deceive a person of ordi- 
nary intelligence; and that a conspiracy to defraud 
by false pretenses is complete when formed, and 
it is immaterial that the person from whom money 
was obtained through such conspiracy was not 
deceived. The court said: 

The defendant was convicted of the offense of 
conspiring with others to cheat and defraud one 
Edwin H. Sadler of the sum of $1. The proof 
showed that the defendant professed to be a 
materializing medium, and gave “ materializing 
seances,” in which he was assisted by others men- 
tioned in the proof. Sadler was a detective, and 
attended with another detective. Before the pro- 
ceeding began, defendant said that the usual col- 
lection of $1 would be taken up, and Sadler, 
During the proceedings 
Sadler succeeded in exposing the defendant as an 
impostor. Counsel for the defendant say that 
there are two grounds of error relied on: (1) The 
information does not meet the theory of the evi- 
dence, because it is obvious that any conspiracy 
to defraud that may have existed was not to de- 
fraud Sadler, but the general public, and should 
have been so charged; (2) that no crime was com- 
mitted, because it was an obvious humbug, which 
could not, in the nature of things, deceive any 
rational being. 


among others, paid $1. 


It is apparent that the conspiracy to cheat was 
not specially aimed at Sadler when the scheme 
was concocted, but at such persons as might be 
indvced to attend the meetings. It may be that 
no particular persons were in view, and, had no 
one attended the meeting, no one could have been 
named as an intended victim, although the offense 
of conspiracy would have been complete. An 
indictment in such case might charge a conspir- 
acy to cheat “the citizens or inhabitants of the 
State and others,” as in the case of Clary v. Com. 
(4 Pa. St. 210); or “such persons as should be- 
come purchasers” (Com. v. Judd, 2 Mass. 329). 








3ut where the conspiracy has been carried out, 
and money has been obtained from some person in 
consequence of it, the overt act has shown and 
made certain what was uncertain before, viz., the 
person whom it was the conspirator’s intention to 
dciraud. (See People v. Arnold, 46 Mich. 273, 9 
N. W. 406.) 

Counsel cite the case of U. S. v. Fay (83 Fed. 
839) in support of the second point. In that case 
Howard paid the defendant $50 upon the pretense 
that through supernatural power of mental vision 
possessed by him he could and would find and 
inform him, Howard, of hidden treasures upon his 
farm. The defendant was arrested upon the 
charge of using the United States mail for “a 
scheme to defraud.” Upon motion the court 
quashed the information upon the ground that 
“such a scheme manifestly must involve some- 
thing in the nature of a plausible device — some 
such device as in itself is reasonably adapted to 
deceive persons of ordinary comprehension and 
prudence. A manifest hoax and humbug, like a 
proposition to take a person on a flying trip to the 
moon, to fit out a traveler for a submarine voyage 
to China, or any other scheme which belies the 
generally known and generally recognized laws 
of nature, cannot, in the nature of things, deceive 
any rational being. * * * There is a marked 
distinction between a case of this kind, involving, 
as it does, a physical impossibility, and one re- 
lated to religious, moral or ethical tenets. <A 
scheme to defraud, planting itself upon, and seek- 
ing to take advantage of, such tenets. entertained 
as they are by large numbers of people, has been 
held within the contemplation of the Federal stat- 
utes, and with this class of cases I have no fault to 
find. Because there is no scheme set out in the 
indictment reasonably adapted to deceive persons 
of ordinary prudence, I am of the opinion that 
there is no scheme to defraud, within the meaning 
of the statute in question.” We are not disposed 
to criticise this construction of a statute that is 
not before us, but we are of the opinion that it 
should not be said as a matter of law that a citizen 
is not a rational being, even if he be entrapped by 
cheats and false pretenses which would not de- 
ceive persons of ordinary intelligence. The law is 
more necessary to the protection of the unwary 
and simple-minded, who are not looking for 
duplicity and deceit, than shrewder persons. De- 
signing persons do not ply their nefarious voca- 
tions among the latter class, but seek for victims 
among those whose credulity makes them more 
We cannot agree with counsel in 
considering those who believe in the theories of 
spiritualism to be idiots, and, if we could, we 
should hesitate to say that one who conspired to 
cheat them would not be guilty of a crime. It is 


easily deceived. 


said that the information charges a conspiracy to 
defraud one who could not be defrauded, because 
he knew the representations to be false. The con- 
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spiracy is complete when it is formed, and the guilt 
or innocence of the conspirators does not depend 
upon the success of the enterprise. They carried 
out their scheme, and obtained money from Sadler 
and others, which shows that he was an object of 
the conspiracy, though not necessarily a victim 
cf it. 


Street Railroads — Leaving Snow on Side of 
Tracks. — In Smith v. Nashua St. R’y, decided by 
the Supreme Court of New Hampshire in March, 
1899, it was held, under a statute of that State pro- 
viding that “any person or corporation, except 
municipal corporations, through whose negligence 
or carelessness any obstruction or want of repair 
in a highway is caused, shall be liable to any per- 
son injured by reason thereof,” that a street rail- 
read company is liable for damages caused by a 
dangerous bank of snow left on the side of its 
tracks after cleaning them, where it had a reason- 
able time within which to remove it. 
said: 

Aside from the common-law liability of any per- 
son who places an obstruction in the highway, or 
causes any defect in it, in consequence of which 
another suffers a special damage (Elliot v. Con- 
cord, 27 N. H. 204, 208; Hearn v. Railroad Co., 
67 N. H. 320, 29 Atl. 970), is the statute which 
provides that “any person or corporation except 
niunicipal corporations, through whose negligence 
or carelessness any obstruction, defect, insufti- 
ciency or want of repair is caused, shall be liable 
to any person injured by reason thereof” (Laws 
1893, ch. 59, sec. 1). An “ obstruction, defect, in- 
sufficiency or want of repair,” when used in this 
connection, is such as renders a highway unsuit- 
able for the public travel thereon (Clark v. Bar- 
rington, 41 N. H. 52; Winship v. Enfield, 42 N. H. 
197, 207). Although the defendants’ charter does 
not expressly authorize them to remove the snow 
from their tracks, they have the right, by implica- 
tion, to do so sufficiently to operate their road for 
the accommodation of the public. But, in the 
exercise of this right, they are bound to consider 
the rights of the public generally to the use of the 
streets, including those portions occupied by the 
defendants’ tracks (Bly v. Railway Co., 67 N. H. 
474, 32 Atl. 764). Travelers while driving from 
one side of the street to the other are entitled to 
find the passage reasonably safe. If, after storms, 
the tracks are cleared, so that steep banks of snow 
are left on either side, the use of a portion of the 
street may be attended with great danger. Should 
the character of the banks be such as to make the 
street unsuitable for public travel, the banks would 
be obstructions, and the street would be defective 
and insufficient. In the removal of snow the de- 
fendants must use ordinary care to avoid so 
changing the general surface of the street as to 
render it unsuitable for the public travel thereon 
(Pub. St., c. 59, sec. 1. See, also, Bowen v. Rail- 


The court 








way Co., 54 Mich. 496, 20 N. W. 559; Dixon y. 
Railroad Co., 100 N. Y. 170, 3 N. E. 65). Ther: 
was evidence proper for the jury to consider upon 
the question of the defendants’ negligence. [i 
tended to prove that in plowing out their tracks, 
some ten days before the intestate received hi; 
injuries, they made a dangerous bank of snow anid 
ice where the accident occurred, and that, even i 
this unsafe condition of the street was unavoidab], 
when the track was cleared, a reasonable length o 
time elapsed before the plaintiff's injuries occurre:| 
in which its dangerous character might have be n 
removed. 


aaniipnescunmnanes 


PROCEDURE IN THE PATENT OPFICE OF 
THE UNITED STATES. 


Ry Burton T. Dove, LL. M., of the Washing- 
ton City Bar. 
U NDER the authority vested in it by the Consii 
tution (art. 1, sec. 8) to promote the progress 
of science and useful arts by securing to inventors 
and discoverers, for a limited time, the exclusive 
right to their inventions and discoveries, congress 
has charged the commissioner of patents with the 
administration of the laws which relate to the 
issuance or the refusal of letters-patent for all new 
and useful inventions, discoveries and designs, 
and with the registration of all trade-marks and 
labels. He is aided by an assistant commissioner, 
a chief clerk, an appeal board of three examiners- 
in-chief, two law clerks, a financial clerk, an 
€xamining corps of over two hundred, and several 
hundred other officers and employes. 


—_— 


The chief characteristic of the procedure in the 
patent office of the United States, and the one 
which distinguishes it from similar institutions in 
other countries, the system of examinations 
inaugurated under the act of July 4, 1836, by and 
through which the office undertakes to determine 
the amount of patentable novelty contained in any 
proffered invention or discovery, preliminary to 
the granting of a patent therefor. To this end 
the office has an examining corps, composed oi 
men and women of exceptional training and intel- 
ligence. Most of them are graduates of colleges, 
scientific schools or foreign universities; quite a 
number of them are lawyers, and many of them 
are noted for their expert knowledge and scientific 
ability. 


is 


An application for a patent includes a petition 
for the grant of the patent, a specification describ- 
ing the invention to be covered by it, and a draw- 
ing illustrating the device itself; and it must be 
accompanied by an affidavit as to originality of 
invention, as well as by a first fee of $15. The 


specification is required to conclude with a definite 
claim or claims, setting forth the particular feature 
or features which the applicant regards as his 
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invention, and which he 
letters-patent. 

All applications must be addressed to the com- 
missioner of patents; and, after they reach the 
office, they first go to the chief clerk, who opens 
them and takes out the money, and makes a record 
of the fact that the money accompanied them. He 
then forwards the applications to the application 
division, and sends the money to the financial 
clerk, who makes up a list of all, fees received 
each day and forwards it to the application divi- 
sion, where the list of fees and the applications 
The chief of the application division, after 
he receives both the applications and the list of 


desires to secure by 


ineet. 


all fees paid, compares each application with the 
list of receipts to see that the first fee has been 
paid in each case; and he also examines the appli- 
cation as to form. If the application is in proper 
form, and the filing fee has been paid, he gives 
each application a serial number in the order in 
which it was received, and assigns it for official 
action to the chief of the particular examining 
division which has charge of that particular class 
of devices to which the application in question 
pertains. When it is received in that examining 
division to which the application division assigns 
it, it is noted in the order of its serial number, and 
taken up in due course of business for examination 
and official action. 

The actual work of examination is generally 
done by assistant examiners, of whom each divi- 
sion has from four to eight. Each oi these assist- 


examiners has 


ant one or more classes or 
sub-classes of subjects assigned to him, and he 
examines all applications relating to them. He 


reports the result of his examination to his prin- 
cipal examiner, who indicates what action is to 
be taken and who is directly responsible to the 
commissioner for the conduct of official business 
in his division. 

The examination is directed chietly to the deter- 
mination of the patent ability of the claims which 
are sought to be secured by letters-patent under 
the provisions of section 4886, Revised Statutes of 
the United States, as amended the act of 
March 3, 1897: ‘“ Any person who has invented or 


by 


discovered any new and useful art, machine, manu- 
facture, or composition of matter, or any new and 
useful improvements thereof, not known or used 
by others in this country before his invention or 
discovery thereof, and not patented or described 
in any printed publication in this or any foreign 
country before his invention or discovery thereof, 
or more than two years prior to his application, 
and not in public use or on sale in this country 
for more than two years prior to his application, 
unless the same is proved to have been aban- 
doned, may, upon payment of the fees required 
by law, and other due proceedings had, obtain a 
patent therefor.” 

The determination of this question of patent- 








ability, however, involves not only the determina- 
tion of the questions of novelty, utility and public 
use or sale, but also the further incidental ques- 
tions of operativeness, frivolity and injury to the 
public health, or to the public morals; for, even if 
a device is novel and useful, and has not been in 
public use or on sale, a patent will be denied if it is 
injurious to the public health or to the public 
morals, or is frivolous in its uses. Any other 
course would contravene a proper public policy. 

Of course, if examination shows that any prof- 
fered device or claim for patent does not come 
within the scope of the laws governing the grant- 
ing of letters-patent, the application is rejected 
upon that ground; if it has been patented in any 
foreign country to or on account of the same 
party, upon an application which was filed in such 
foreign country more than seven months before 
the application was filed in this country, it is re- 
jected upon that ground; or, if it has been previ- 
cusly patented in this country to any one, it is 
rejected upon that ground; and if it has been dis- 
closed in a printed publication of this or any other 
country more than two years prior to his applica- 
tion for patent in this country, or if it has been 
in public use or on sale in this country for more 
than two years prior to his application in this 
country, it is rejected upon these grounds or either 
of them, unless he can show that he made the 
invention or discovery before such printed dis- 
closure and before such public use or sale, and that 
he has never abandoned his invention or discovery. 
Yet, if an application can run successfully the 
gauntlet of all these severe, searching and _ far- 
reaching tests, it may result in the grant of a 
patent — but not necessarily so; for, if there hap- 
pens to be in the office, at the same time, another 
application which claims a patent for the same 
thing, in whole or in part, the conflicting claims 
will have to be placed in interference with each 
other for the purpose of determining the question 
of priority of invention. But the commissioner 
has recently taken a new departure in this respect. 
In the case of Williams v. Perl, decided on the 
6th day of May, 1899, he held that specifte and 
generic claims need not be placed in interference, 
which will greatly reduce the number of interfer- 
ences in patent office procedure in the future — 
or until that decision is overruled by some other 
commissioner. 

But in the preliminary examinations made by 
the office itself before issuing a patent, the whole 
domain of prior public knowledge is supposed to 
be available for use in the determination of these 
fundamental questions. The principal sources of 
information which are consulted in these examina- 
tions, however, are the domestic and foreign pat- 
ents and printed publications of the world. There 
have been granted some 600,000 American patents 
for original inventions; some 28,000 for designs; 
some 30,000 for trade-marks, and about 12,000 for 
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re-issues; and there are about 1,000,000 foreign 
satents which are available as references. These 
patents are distributed among thirty-five examin- 
ing divisions, and are divided into two hundred 
and twenty-six classes, and upwards of 4,000 sub- 
classes. Besides these patents, the office has a 
scientific library of over 70,000 volumes. But the 
examination need not be confined to these sources 
of information; for, under the statutes and the 
rules of the office, any fact within the personal 
knowledge of an employe of the office becomes 
available for use against the application; besides, 
the search may be extended to any other sources 
of information or knowledge in this country, as 
well as to every patent and printed publication in 
the whole world. Without a minute and scientific 
division into classes and sub-classes, it is apparent 
that a satisfactory examination into this vast realm 
of information would be impossible. 

After this examination has been completed (and 
it generally extends to everything which may have 
any bearing whatever upon the case in hand), the 
application and are either allowed, in 
whole or in part; put in interference with some 
other pending application or unexpired patent, or 
rejected, in whole or in part. If allowed outright, 
the applicant is advised through his attorney of 
such allowance; and, in order to obtain the patent, 


claims 


he must pay within six months after the issuance 
of the official notice of allowance a final fee of $20. 

Upon the payment of this final fee, the patent 
is issued to him, and gives him the monopoly in 
the United States of the use and control of his 
invention or discovery for a full term of seventeen 
years after the day and date upon which the 
patent actually but in addition to this 
seventeen years’ term oi protection, the applicant 
is also protected during the pendency of his appli- 
cation in the office — his protection beginning on 
the day and date upon which he files his applica- 
tion in the office. He may manuiacture and sell 
the device after that day and date by marking 
each one manufactured and offered 
with the words, “ Patent applied for.” Formerly, 
the life of an American patent was limited to the 
life of the shortest foreign patent that might have 
been taken out upon the same invention — the 
American patent expiring with the first foreign 
patent to expire; but, under the act of March 3, 
1897 (which went into effect on January 1, 1898), 
the patent in this country will mot expire on even 
day and date with the shortest foreign patent, if 
the application for it was filed in this country after 
January 1, 1808. 

If an application is put in interference with an- 
other application, or with some unexpired patent 
already allowed and issued, a proceeding having 
some of the characteristics of a trial in equity. 
and called an interference proceeding, is insti- 


issues: 


so for sale 








tuted for the purpose of determining who is in| 


dispute and entitled, under the law, to the patent 
therefor. An interference exists and may be de 
clared by the office whenever two or more in 
ventors or discoverers are seeking patents for 
substantially the same thing, or when one invento 
or discoverer applies for a patent for something 
which substantially covered (to the exten: 
claimed) by an unexpired patent. The eight con 
ditions under which an interference may arise ar 
set forth in rule 94 of the present Rules of Prac 
tice. 


is 


The purpose of this procedure is to determine 
the priority of the that 
is, which applicant or claimant did first actually 
the specific thing claimed by 
In a general way, the office presumes the 
invention or discovery to have been made upon 


invention or discovery 


invent or discover 
both. 


the day and date upon which the application is 
actually filed in the office; and that throws the 
burden of proof upon the party who contravenes 
that proposition. But when ene inventor 
files his application first, another inventor may 
supplant him by showing, to the satisfaction of the 
office, that he the invention or discovery 
first, and that he has not slept upon his rights nor 
abandoned his 


even 


made 


claims; for, upon furnishing the 
office with such satisfactory proofs, he is awarded 
the priority of invention and accorded the right to 
a patent for the particular thing in question. But 
even if an application is awarded priority over an 
unexpired patent already granted and issued, the 
patent is not recalled or cancelled, as the com- 
missioner has no power to destroy a patent after 
he grants it. That is a question which must be 
left to infringement proceedings in a court of law. 

The result of one interference proceeding is not 
always a finality; for it may happen that the in 
ventor whose application has been placed in inter- 
ference may be awarded priority as the result of 
that proceeding, and then be placed in another 
interference, although the endeavors to 
place all interested cases in the same interference; 
for he is compelled to fight that same battle over 
with any and all conflicting applications which 
may be filed after the declaration of the first 
intereference and before the final issue of patent. 
and a conflicting application may be filed too late 
to be involved in the first interference. Or, after 
fighting successfully all interferences, he may be 
rejected upon newly-discovered references. In 
this case, as well as in all other cases in which his 
application is rejected in whole or in part, he may 
either limit his claims and take a patent upon the 
part allowed, amend his claims in an effort to get 
over the references cited against him by the office, 
or appeal from the action by which he was re- 
jected. He has the right of appeal successively 
from the rejection of the primary examiner to the 
examiners-in-chief; from them to the commis- 
sioner, and from him to the Court of Appeals of 


office 


fact the first inventor or discoverer of the thing in | the District of Columbia; and, in case all of these 

















THE ALBANY LAW JOURNAL. 





265 














go against him, he may bring an equity suit in a | the one hand, due care must be taken that no 


Circuit Court of the United States to compel the 
commissioner to issue to him a patent; and, finally, 
he may appeal from the adverse decision of that 
court to the proper Court of Appeals. 

But, although the inventor is thus surrounded 
with ample protection against the exercise by the 
office of any undue harshness, strained quality of 
justice or arbitrary action towards him, the com- 
missioner of patents is the custodian and guardian, 
under the law, of the rights of the general public 
in this domain of special privileges. The theory 
of patents in the United States is based upon the 
supposition that all principles and all elements of 
construction, combination, operation, application 
and all rights concerning their 
control, utilization and disposition, belong to the 
people — the general public; and that, as a special 


use, as well as 


incentive to effort and by way of reward for suc- 
cess in that effort, these public rights are leased 
(as it were) for a term of years to such clever and 
ingenious individuals as may make new and useful 
improvements in the methods of their combina- 
application and 
general value in the conservation of modern so- 


tions, constructions, utilization, 


ciety — in consideration of, and conditioned upon, 
the fact that such improvements and all rights 
thereunder, together with the principles and ele- 
ments themselves, shall revert back to the general 
public at the expiration of the term. 

Hence, these examinations before granting pat- 
ents are made very rigid and exhaustive, to the 
end that there shall be something really new and 
useful involved in each application for a seventeen 
vears’ monopoly of a part of the rights belonging 
to the general public, and that its surrender value 
shall be something, the acquisition of which to the 
general public will be commensurate with the de- 
gree of concession involved in the grant of the 
special privilege sought by the application. Hence, 
also, the commissioner is not only strict in the 
requirements of novelty and utility, but also prone 
to take advantage of all reasonable doubts as to 
their actual existence in anything for which the 
privilege is sought. 

A patent is, therefore, a contract between the 
patentee and the general public, in and by which 
the general public agrees to give the patentee 
the exclusive use and control of the new and useful 
features involved in his invention or discovery 
for the full term of seventeen years; and the pat- 
entee agrees to surrender the whole thing to the 
general public at the expiration of that term. And 
the commissioner keeps a record of these con- 
tracts — by names, dates, numbers and descrip- 
tions —and the patentees get the original papers 
themselves; but these patentees cannot lawfully 
dispose of their rights under their patents without 
having the deeds of transfer or assignment duly 
recorded in the patent office. 

The duties of the office are very exacting. On 








public right is leased to any one unless something 
new and useful, within the letter and spirit of the 
iaw, is to be gained in return therefor; and, on the 
ether, good faith must be preserved with the pai- 
entees — that is, care must be taken that no right 
which is comprehended in the contract with one 
patentee shall included in the contract with 
another. The office, therefore, partakes of both 
the executive and the judicial functions of govern- 
ment within its special sphere; and the principles 
which govern the Federal courts in equity cases 
are applied by the office, in its treatment of appli 
cations before it, in so far as such application is 
practicable; but the methods of procedure in the 
ofiice are technical in a high degree within the 


be 


scope of scientific principles with which it has to 
deal, and the practice is governed by an elaborate 
system of rules and a long line of precedents and 
decisions running clear. back to the beginning of 
the office itself. 

The first statute of the world recognizing prop- 
erty rights in intellectual products was the Copy- 
right Law of 8 Anne, adopted by England in 17009; 
and the history of that law is important, because 
it marked the beginning of a new era in the 
world’s history; and it is curious, because the stat- 
ute itself grew out of the conditions of the book 
trade of the time. The general trade of the world 
was then handicapped, more or less, by the State’s 
censorship of the press, on the one hand, and on 
the other by the existence of privileged guilds (or 
trade monopolies), which still characterized, in no 
small degree, the national and international com- 
merce of the world in the sixteenth and the seven 
teenth centuries. The monopoly of the book trade 
in England was then in the hands of the Station- 
ers’ Company, which was established by charter in 
i556. This company was required by law to keep 
registers in which all books which were licensed 
to be printed had to be entered — the printing of 
any book not so entered being prohibited. And, 
by the passage of two ingenious by-laws, that 
company the absolute the book 
business. One of these by-laws required that 
every entry upon the register should be made in 
the name of some member of the company; and 
the other one provided that the persen in whose 
name the entry was made should become and be 
recognized as the sole owner of the book, and 
should have the exclusive right to print it. 


got control of 


But, as these provisions were binding upon only 
members of that company, and reached only such 
books as were registered with it, the effectiveness 
of the protection thus afforded depended upon 
the guild’s retaining the monopoly of the trade 
under the licensing act; for, with the final expira- 
tion of that act in 1694, the monopoly was seri- 
ously threatened. But the members of the com- 


pany were not resigned to nor idle under the 
unfavorable conditions which the expiration of 
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that act brought around them, for alter all at- 
tempts to secure a renewal of the licensing act 
had failed, the owners of titles to copies, acquired 
under it, applied to parliament successively in 
1703, 1706 and 1709 for the enactment of a law 
that would protect their copyrights and secure 
their titles. Their repeated efforts finally resulted 
in the passage of the Copyright Act of 8 Anne, in 
1709. 

The very first statute of the world recognizing 
property rights in intellectual products was not 
brought about by 
creations, was 
them, nor was 
favor. 


the producers of intellectual! 
not due to any consideration for 
it designed for their protection or 
It was a 


famous accident of legislation. 
for it was purely the unexpected outgrowth of a 
purely commercial move on the part of the pub- 
lishing fraternity of Engiand. The materialization 
of that move was neither what they sought nor 
what they wanted; for, instead of creating, it prac 
‘tically destroyed a centralized book monopoly, and 
proved to be the corner-stone of a new era in the 
world’s history. 


right law in 


America enacted her first 
1790; France followed in 1793, six 
days after the assassination of Murat, and other 


copy- 


countries have since joined the grand procession. 

But along with this new awakening also came 
the world’s modern system of patent laws; for al- 
Great Britain granted letters-patent as 
early as 1624, under the famous Starure of Monop- 
olies, passed in 1623, during the reign of James I, 
they did not amount to much. That statute de- 
stroyed the odious monopolies which had grown 
up in England until they controlled the right to 
deal in certain staple articles by sale or importa- 
tion, and in that way it laid the corner-stone of 
modern patent laws; for although the law was not 
productive of any great immediate result in Eng- 
land, it was instrumental in directing the minds of 
the framers of our Constitution to the subject in 


though 


such a manner as to cause important provisions 
It was not, how- 
ever, until the last hours of the constitutional con- 
vention (September 5, 1787) that 


to be made in that instrument. 


section 8 of 
article 1 was adopted. 

But our forefathers “ builded better than they 
knew ” when they introduced the substance of this 
statute of James I into that section of the Consti- 
tution of the United States. “ They thought that 
they were applying finishing strokes and touches 
to an edifice which was otherwise complete, when 
they were really at work upon its broad founda- 
tions; for who is bold enough to say that the 
Constitution could have overspread a continent, if 
the growth of invention and inventive achievement 
had not kept pace with territorial expansion?” 
And who is rash enough to say that the growth of 
invention and of inventive genius would have kept 
such pace with achievement without the stimulus 
and protection and incentive to action afforded by 
this provision? Was it not invention which 





bre 


tains? 


ught the Pacific coast to the Alleghany moun 


Was it not invention, fostered and stim 
lated by a single sentence in that “ 


instrument 


greatest writt 


ever struck off at one time by 


hand of man,” which made it possible for the 

cf one republic to carry upon the flaunting folk 

of its ensign forty-five symbolic stars? 
the 


this provision which 


And w 


it not stimulus given to inventive genius i 


mad t thts active al 


spurred it onward and upward until it had wrough 


out these marvelous changes in the conditions o 


modern society? Certainly was. And the mod 


ern system of patent laws, as well as the mo 


wonderful age in the world’s began 


history, 


Staies tool 


“ 
n 
1790, when the United 


lead and 


that tin 


France followed the next 


more or less periect syst laws h 


been adopted throughout the progressive world 


and a man may now own the ingenious offspring 


of his intellect practically a the world. 
But the United States not only took the lead in 


laying the broad foundation, but it has the most 


carefully builded the superstrt thereon, and 


easily outstripped all other nations in material ad 
vancement and mechan development. 
can patents are the best in the world —a fact th 
is now recognized ind it 


inary 


almost wholly duc 


nations, 


exam 
incident rocedure of thr 
patent ofiice of tl Tit States, th American 


paients < 


PROPERTY IN AIR. 

and 
which will greatly interest bicycle riders, has 

just been brought up at Mansfield, Ohio. It ap 

pears that a man while recently wheeling about 


N extremely delicate point in law, one 


the suburbs noticed that one of his pneumatic 
He explored his tool- 
It had 
though this fact has 
nothing to do with the matter in hand. 


tires was becoming soit. 
bag brt found that his pump was missing. 
been purloined by his wile, 
Fearing 
evil consequences for the tire, he turned in at a 
convenient repair shop and mentioned the diffi- 
culty. 

The repair man immediately pumped up the 
tire, and the rider thanked him and was about to 
The 


wheelman explored his pockets, but discovered 


leave when the man demanded five cents. 


that he had either neglected to transfer his money 
to his bicycle garmenis or that his money had 
gone in company with his pump — though this 
point, also, however interesting it may be to mar- 
ried men, has no bearing on the present case. 
The bicycle owner expiained the situation to 
the man, produced a visiting card and promised 
to step in the next morning with the money. The 
bicycle man replied, in effect, that he wasn’t born 
yesterday, that there was much crime stalking 
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abroad, and that he must insist on immediate set- 
tlement. The other made a reference to the 
notoriously anemic condition of a stone, and told 
the thrifty repairer that if he didn’t choose to 
wait for his pay that he could open the valve and 
take out the air which he had inserted, but that if 
he took more, even to the extent of the twentieth 
part of one poor scruple, as Portia remarked to 
Shylock — nay, if the valve did hiss too much but 
in the estimation of a hair, he would have the law 
on him. 

The bicycle man, more hardy than the Jew of 
Venice, with a remark that his deeds were upon 
his head, wrenched off the cap and punched the 
valve with a shingle nail. 
hiss. 


There was an ominous 
He punched again, but the valve refused to 
The air all escaped, and the cyclist, with 
observations which led the bystanders to believe 
that the quality of mercy was going to be badly 
strained, trundled his bicycle home. 

The next day the matter was brought into court 
by the wheelman suing the repair man for dam- 
ages. The repair man made a counter-claim for 
his five cents. Each had provided himself with 
learned counsel, and Jegal lore of considerable 
value transpired. Early in the proceedings the 
wheelman’s lawyer set up the contention that 
there could be no property rights in air, that it 
existed, so to speak, fere nature, and therefore 
the bicycle man’s claim of five cents could not lie. 

Counsel for the repair man rose to point out 
what the intelligent court must already know, to 
wit, that his learned opponent was an ass. That 
air in its native state, blowing where it listeth, is, 
of course, free to all, and can be lawfully seized 
of none: but that condensed air is a manufactured 
product as much as artificial ice, or bricks, or the 
sheepskin diploma which in some inscrutable way 
his able opponent had become possessed of. 

The court acquiesced in this view of the case. 

Counsel for the rider said he bowed to the 
superior knowledge possessed by his scholarly 
opponent concerning wind, and asked leave to 
add ten cents to the claim of his client, he esti- 
mating that there was merchantable atmosphere 
in the tire to that amount when his said client 
entered the shop. Counsel for the repair man 
responded by giving notice that he should prose- 
cute the plaintiff for obtaining goods under false 
pretenses, to wit, five cents’ worth of condensed 
air, when he knew, or ought to have known, that 
he had no money with which to pay for it. 

Counsel for plaintiff said that no married man 
could know when his wife had been through his 
pockets, though no doubt the wife of his learned 
brother had given up the practice years ago, 
never having found anything. 

The learned brother replied by admitting that 
when he put his hands in his pockets he was not 
usually rewarded by finding much cash, but that 


close. 





so far he had managed to keep his hands out of 
other folks’ pockets, a practice his esteemed oppo- 
nent would do well to follow. 

At this point the court rapped for order and 
announced the decision — five cents’ damages for 
plaintiff, and judgment jor five cents for the de- 
fendant, the costs to be shared equally. Learned 
counselors collected ten dollars each from their 
respective clients and went away arm in arm; and 
the equal and exact justice before the law obtain- 
able by all men was again vindicated. 

All of which should furnish much food for 
thought to married men, bicycle riders and repair- 
shop proprietors. — Hayden Carruth, in Saturday 
Evening Post (Philadelphia). 


—— + 


TRUSTING THE LEGISLATURE. 


T O curb the power of legislatures is the central 
idea of most persons who distrust the com- 
mon people. This is a fundamental error. Within 
the long-established lines of our constitutional 
freedom the legislatures ought to be left free to 
speak the will of the people. Temporary mis- 
takes, and perhaps serious mistakes, have been 
made and will be made by our legislatures. But 
they represent the public, and any attempt to de- 
prive them of the power to determine the great 
questions of public policy which legitimately be- 
long to the lawmaking department is not only 
unwise, but hopelessly futile. The great constitu- 
tional guaranties of life, liberty, and property are 
sufficient protection to the individual 
straining them beyond their proper scope. 


without 

There 
is a constant pressure on the courts for the annul- 
ment of obnoxious statutes, but while the judges 
sometimes go beyond their proper functions and 
attempt to revise the legislative discretion, they 
generally keep within the constitutional bound- 
aries of judicial power with admirable judgment. 
They clearly teach that the remedy for bad legis- 
lation is better legislators. It cannot be too often, 
too plainly, or too emphatically repeated that pop- 
ular government cannot go on toward perfection 
without leaving to the legislatures, with all their 
capacity for mistakes and folly, the full measure of 
legislative power. Legislative mistakes must be 
corrected by better legislation. To put the legis- 
lature under guardianship would indicate the fail- 
ure of government by the people. If people are 
fit to govern themselves, they can choose legisla- 
tors who are fit to make laws.—Case and Conment. 


-- - 


WEDDING PRESENTS. 


|‘ is ungracious, no doubt, just when the matri- 

monial bark is spreading its sails — “ youth at 
the prow and pleasure at the helm ”’ — to forecast 
misfortune — “the sweeping whirlwind’s sway” 
— but the aforesaid bark does so often suffer ship- 
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wreck in these days, either because it is unsea- 


the unkindness of the elements, that the givers of 
wedding presents would really do well to reckon 
with the contingency and define the nature of their 
gift, more especially as wedding presents are in 
these days so profuse and costly. There is bank- 
ruptcy — unpleasant spectre! —for instance. Offi- 
cial receivers cannot indulge in sentiment. They 
must lay their hands on everything, wedding pres- 
ents or not, which will furnish a dividend for 
creditors; and it is by no means easy to satisfy an 
incredulous trustee that a gift made to the happy 
pair was meant to be the separate property of the 
wife. But bankruptcy is not the only danger. 
Matrimonial estrangement or divorce may come; 
the wife sails away into the northern latitude of 
. her husband’s affections, and then the husband be- 
gins to ask himself — as in the recent case of Shaw 
v. Shaw — whether he meant his wife to have for 
her very own, say, a splendid diamond tiara or 
‘ necklace bestowed upon her in more ardent mo- 
ments, or whether he only meant her to have the 
usufruct. Fiancées will, at all events, be on their 
guard in future when the bridegroom, in present- 
ing a wedding present, talks about “ heirlooms,” 
and will do well to ask for an explanation on the 
spot of that equivocal term. For the animus 
donandi, seen through the haze of years, has as 
many changing colors as the unlucky opal. — Lon- 
don Law Journal. 


DAVID HARUM, COME INTO COURT. 


\HE following specifications were actually filled 
—names concealed —in a bankruptcy case 
in a certain district in Massachusetts. 

“T, John Doe, of Blank, in the county of Blank 
and State of New Hampshire, creditor, having 
proved my debt against the estate of said Richard 
Roe, bankrupt, and having received notice of his 
petition for a discharge from his debts, do hereby 
oppose the granting of such discharge, and for 
the grounds of such opposition do file the follow- 
ing specifications, to wit: 

“That the said Roe has, by a series of fraud- 
ulent misrepresentations, obtained a horse, which 
horse was the basis of this debt, and has created 
this debt and obtained this credit by false pretense 
as to his (Roe’s) worth and ability to pay the 
amount, and now invokes the aid of this court to 
complete the fraud, injustice and wrong which he 
seeks to inflict upon me. The facts more fully 
stated are as follows: 

“Last May I traded horses with Roe, at Bos- 
ton, on representation, without seeing the horses; 
he was to ship his horse first, but did not do so, 
and awaited for my horse to arrive, when he sent 
me his. The horse he traded me he represented 
to be absolutely sound and kind, and to have a 





| certain amount of speed; that he was fearless of 
worthy or badly handled, as sailors say, or from | 


electric and steam cars, and perfectly safe for . 
lady to drive; all of which was false; in the deliv- 
ery of this horse, according to his own statement, 
the horse did take fright at an electric car, was 
thrown on to the wheel of the carriage and down, 
sustaining several bad cuts and lameness; he was 
shipped to me in this condition. On arrival at 
Blank the horse was examined by a veterinary 
surgeon and found to be unsound otherwise than 
the before described injuries; when said horse 
was sufficiently able he was put to harness, and 
all the precautions observed as to excessively 
high-checking, etc., according to directions Roc 
sent after the horse was shipped; the cause fo: 
such directions was very quickly shown. ‘The 
horse immediately proceeded to kick himseli 
clear, and then ran with me three-quarters of a 
mile, dashing me against a tree, utterly demolish 
ing my carriage and inflicting severe injury upon 
myself. Said Roe was immediately thereafter 
called by telephone and I told him in the presence 
of witnesses the result of the accident, and feel 
ing sure that I had been handling a confirmed 
runaway and vicious animal, and fully convinced 
of Roe’s dishonest intention, was willing to bear 
my own losses and simply asked that he return to 
me the horse that I had shipped him and I would 
return his and prepay all charges, all of which he 
assented to, stipulating the time and train for 
shipment. I immediately sent him the horse by 
freight, but he did not return mine, according to 
the agreement. I waited about two days for the 
return of my horse, but found upon inquiry of the 
railroad men that the horse had not been shipped. 
I then called up Roe by telephone and asked him 
why he had not fulfilled his agreement, and he 
told me that he had sold my horse and refused to 
receive the horse I returned to him. Feeling sure 
that Roe’s purpose was to actually steal from me 
both horses, I set about getting some consider- 
ation and wash my hands of the entire transaction. 
Accordingly I was successful in getting from him 
by telephone a proposition to pay on the follow- 
ing day $150 in cash, provided I would relinquish 
him from all responsibility and damage. He rep- 
resented that he was worth considerable property 
and he was amply able to pay this and all other 
bills he owed, and referred me to the town offi- 
cers or bank in his town. I agreed to accept this 
cash payment of $150 if sent by return mail, and 
enclosed to him an agreement signed by me to 
that effect. He did not reply for several days, 
when he sent me his note, being the note which 
constitutes the debt I have proved in this case. 
When I received the note I made no reply, but at 
proper time the note was banked and in due 
course returned, ‘payment refused.’ Upon in- 
quiry amorg his neighbors and business men I 
found that at no time within the last year, at least, 
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was Roe solvent, and that he had been twice cited 
into the poor debtors’ court; this establishes the 
point that when he gave this note he knew he 
could not meet it at maturity. 

“My opposition to the discharge of said Roe 
in bankruptcy is that he gave this note with a pur- 
pose to never pay it and with fraudulent intent < 
conceal his true financial condition and in con- 
templation of bankruptcy. 

(Signed) Joun 

“To the District Judge.” 

— National Bankruptcy News. 


Doe, Creditor. 


es 


LAW AND MORALS. 


~ AWS, as Hobbes observes, are like hedges 

set, not to hinder men, but to keep them in 
the way. “ This is the path,” the law says; “ and 
you not only ought to walk in it, but you must 
walk in it.’ The moralist 
secure 
path. 


crass.” 


-equally anxious to 
“Please keep to the 
You are requested not to walk on the 
Note the difference: it is a vital one —a 
difference of sanction or no sanction. In a certain 
has its sanc- 
special sense 
~has its sanctions, and if a man or woman vio- 
lates its conventions, he or she is “ dropped” — 
relegated to Bohemia. So of moral offenses 
~lying, meanness, treachery, cowardice—preach- 
ers and teachers declaim against them from the 
pulpit, the platform, and the press, but the censor- 
ship has little power. Its censures, if they strike 
at all, strike but obliquely, and the offender soon 
consoles himself, like the disgraced Parolles in 
“ All’s Well That Ends Well: ” “ Rust sword, cool 
blushes, and Parolles live on.” The great merit 
of the law is that it, and it alone, has an effective 
sanction. In other words, it is not only public 
opinion, but public opinion formulated and armed. 
It insists on men conforming to its standard. The 
standard is not an ideal standard. It is only the 
standard of the man of average right feeling, recti- 
tude, and firmness of mind; but. such as it is, the 
law requires and compels a man to live up to it, 
and steadily represses the anti-social instincts 
which are always seeking to overleap the barriers 
of public order and public welfare. Nor is it any 
the less real, this sanction of the law, because it is 
not always apparent; nay, it is this very fact of its 
unobtrusiveness which is the best witness to its 
effectiveness, for where one disobeys the law and 
calls in force the sanction, ninety-nine yield it a 
silent obedience, willing or unwilling, because they 
know that the sanction is there “ hushed in grim 
repose,” and that resistance is useless. Thus the 
habit of obedience is formed —- not. indeed, that 
virtuous habit which Aristotle describes in the 
first book of the “ Nicomachean Ethics,” but a 


obedience — says: 


sense, of course, every organization 


tion. Society, for instance —in the 








respect for law which disciplines our conduct, and 
so prepares the way for a cheerful acquiescence 
and co-operation in its ordinances—as the ex- 
pressed will, and the wise will, of the community. 
— Law Journal (London). 


CONVENTION OF JUDGES. 

To REvisE THE GENERAL RULES OF PRACTICE OF 
THE Courts OF RECORD OF THE STATE OF 
New York. 

T a convention of justices of the Supreme 

Court of the State of New York, for the 
purpose of revising the general rules of practice of 
the courts of record of the State of New York, 
held in the capitol at Albany, on October 24th, 

1899, the following justices were present: Hardin, 

Barrett, Van Brunt, Rumsey, Patterson, Ingra- 

ham, McLaughlin, Goodrich, Cullen, Parker, 

Herrick, Merwin, Landon, Adams, McLennen, 

and Smith. 

On motion, Justice Hardin was chosen chair- 
man of the convention, and Mr. Marcus T. Hun, 
reporter of the Supreme Court, secretary. The 
proceedings and discussions were somewhat in- 
formal, the following being a summary of the 
action taken: 

A new rule was adopted, stating what the petition 
prescribed by section 915 of the Code of Civil 
Procedure must state, providing for proceedings 
for contempt in cases where witness fails or re- 
fuses to comply with the order of the court for his 
examination. 

Propositions to amend many other rules were 
made, and the proposed changes referred to com- 
mittees. 

The motion to change Rule 70, with reference 
to the computation of present value of life inter- 
ests and the rate of interest prescribed by the 
present rule at 5 per cent., reducing the same to 
4 per cent., was referred to a committee consist- 
ing of Justices Van Brunt, Cullen and Herrick, 
to report at a subsequent meeting of the conven- 
tion. 

Justice Landon offered a resolution, which was 
adopted, with reference to the indexing of the ses- 
sion laws and the appointment of the reporter of 
the court to supervise such indexing, so that it may 
be of a continuous and uniform character. 

The convention then adjourned, subject to the 
call of the chairman. 


———__>___—_ 


BICYCLES ARE NOT BAGGAGE. 
ICYCLES are not baggage, so declare the 
three judges of the St. Lonis Circuit Court 
of Appeals. The baggageman of a Missouri Pa- 
cific train refused to receive a bicycle in his car. 
The owner brought suit for mandamus to compel 
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the company to carry his vehicle under the same | 
provisions as those for ordinary baggage, and was | 
The company ap- | 


successful in the Circuit Court. 
pealed, and its practice has been sustained. The 
decision says: “ Ordinary baggage is made up of 


two elements: (1) Certain things which may be- | 


come such. (2) The bags, trunks, valises, satchels, 
packages and other receptacles in which these 
things are to be put before they can be deemed 
baggage. 
and their contents are both necessary components 
of the idea conveyed by the term baggage. Was 


the plaintiff's bicycle a thing comprehended within | 


ordinary baggage? 
It had no utility during the imp. It is claimed, 
hewever, that it was convenient and useful at the 
end of the trip. Conceding this to be true, cannot 
the same be said, and with equal truth, of every 
ether form of vehicle or carriage which the trav- 
eler might own? From their nature, structure and 
those things 
which are properly the subject of freight contracts, 


the definition of personal or 


classification, bicycles belong to 
and are not embraced in the class of things de- 
noted by the words personal or ordinary baggage. 
The defendant had the absolute right to refuse to 
accept the bicycle tendered as personal baggage, 
irrespective of any question as to its right to be so 
classed, on the ground that it was not deliverable 
to him as such until it had been properly packed, 
crated or otherwise protected from the perils of 
handling or transportation.” —- From the Empire 
Gazette. 


NASHVILLE COLLEGE OF LAW, NASH- 
VILLE, TENN. 
HE Nashville College of Law is the result of a 
careful attempt to found a !aw school which 
has every desirable feature, so that students who 
take their course there may have all the rights 
and privileges to be obtained under the laws of 
any State. 
The college has been endowed by 
the institution, and the important matter of 


a friend of 
the 
cost of obtaining a legal education is reduced to 


the minimum, as tuition is free to those who enter Ae : 
: Weman’s Legal 


with the view to completing a course leading to a 
degree and admission to the bar, which fact alone 
cannot fail to attract all who are thinking of tak- 
ing a law course. 

Nashville, being the State capital, and one of 
the educational the 
affords special advantages to students of law and 
It may safely be said that hereafter 
take the lead 
of other law stu- 
dents, as tuition is free, and the course of study 
for the LL. B. 
year, and this diploma admits to the bar. 

The college offers advanced courses to its grad 
uates and members of the bar who wish to spe- 


greatest centers of 
diplomacy. 
the Nashville College of Law 
the 


will 


schools in number of its 


degree may be completed in one 


In other words, the bag or receptacles 





world, | 


| demned 


| evidence claimed as being inadmissible by 


cialize in certain branches of the law, and prosecut 
further their studies in the science, practice, his 
tory and philosophy of jurisprudence and diplon 
acy. It is the only college in the South devoted 
exclusively to the work of legal education, ani 
which can therefore be pervaded with that legal 
atmosphere so and helpful to law 
students. 


necessary 


Legal Hotes. 


On reconvening for its autumn session, the New 
York Court of Appeais handed down decisions in 
thirty-nine cases, of which twenty-six were affirm 
ances and thirteen reversals. 

The Republican nominations for the Supreme 
Court in the Eighth Judicial District of this State 
have gone to Warren B. Hooker, Daniel J. Ken 
efick and Truman C. White, all of whom are now 
on the bench. 


Rev. Dr. D. C. Potter, who sued the New York 
City 
$100,000 for ejecting him by force from the par- 
sonage of the Tabernacle Church, when that prop- 
erty fell into the hands of the mission society, has 
been awarded a verdict for $8,000 by a jury in 
Long Island City. 


3aptist Mission Society two years ago for 


The famous case of the People v. Merrie H 
\Lbott, involving the hold 
elective offices other than school offices in Mich 
igan, has been decided by the Supreme Court 
adversely to Mrs. Abbott, and a judgment has 


right of women to 


been entered ousting her from the office of prose 
Mrs. Abbott 
was elected last year by a majority of four votes. 


Rather a Miss 
Beatrice Maybaun, who was recently admitted to 
the New York bar by the New York Bar Associa 
tion. Miss Maybaun is only 22 years old, and is a 
graduate of Vassar and an LL. M. and L. B. She 
will go either to Yale or Leipsic for the degree of 
D. C. L. Before beginning the study of law she 
student in the New York School of Ap 
Design. She is an active worker in the 
Society of New 


cuting attorney of Ogemaw county. 


remarkable young woman is 


Was a 
plied 
Educational 
York. 

The New York Court of Appeals, on the 24th 
inst., handed down a decision denying the appeal 
of Howard C. Benham, the convicted wife-mur- 
derer, for a new trial. The rumors set afloat a 
month ago that the court would give the con- 
man another chance thus proved 
Judge Haight wrote the opinion, all 
The bulk of the 
the 
defendant’s counsel is said by the court to be 
proper. Benham was convicted and sentenced to 
death for the murder of his wife, Florence Tout 
Penham, which occurred January 4, 1897, at their 


are 
groundless. 
concurring except Judge Vann. 
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home at Batavia. She died of hydrocyanic or 


prussic acid poisoning. Suspicious circumstances 
tended her death, and the police authorities in- 
igurated an investigation, which ter: ated 


chain of circumstantial evidence being woven 
ibout Benham, who was indicted for murder. He 
was arraigned for trial June 21, 1897, and the trial, 
which was one of the most notable in the criminal 
innal the State, 


nnals of continued until 
rggeese: 
nearly five 


July 28, a 


eriod of weeks. Benha 1 was de- 
brilliant 


Senator William 


nded by a array of counsel, 
F. Mackey 
principally 
hitherto 


one 


including 
The defense made a 
ficht, 

had 


ind came of 


hard expert testimony. 


Benham reputation, 
Batavia 

He was found gui 

ppeal was taken and 

Saratoga in June last before 

His new book, “ 


Shipwrecks, 
written since his incarceration, 
due 


erable sale, chiefly 


mether, who place 


State. 


These point 
liar suit whicl 
‘ourt in a town 
these: Alm 


ne man was 
1 


prac 


light. They h 


and we 
out a jet of 
but on this p 
lrummer was t 
1 sudden it bl 


ff his | 


rong, 
is cl taf 

still 
been so unmerc 


that 


have 


was 


nteresting 


the mustache 


= 
nierviews with 

disfigurement 
falling off in prestige 


He will 


pearance caused 


business. 


and his wife, < 
be reduce d un ler 
Incidentally he will 
of a mustache aff 
Sood 


may observe a 


cate questions will be 
will attract wide 


will be set up remains to be 





Snglish 


Lord Grimthorpe continues to make satisfactory 
improvement toward recovery from his recent at- 
tack of paralysis. 

The death is announced of the Right Hon. John 
Menroe, LL. D., formerly a judge ef the High 
Court of Justice in Ireland. In 1896 he resigned 
his judgeship in consequence of failing health. 

\ recently published report shows that the re- 

in respect of the High Court of Justice, 
ing the year ending March 31 last, amounted to 
‘ This 


deficit is 


~ 503,580, and the expenditures to £631,545. 
£12 the 


27,950, but 
The expenditure ac- 


a deficit of 


apparent than real. 
includes £86,084 paid as pensions to retired 
es and officials. Another fact to be remem- 
in considering how far the 
nse of the High Court is that the judges and 
vials are frequently engaged in trying criminal 
ses and 


The 


suitors bear 


in other crown business. 

recorder of Rangoon has well earned the 
knighthood which has just been conferred upon 
him, the Pall Mall Sir William 
} \gnew has held his present position in 


says Gazette. 
Fischer 
Rangoon for fifteen years. He began his official 
career as reporter for Indian Law Reports in the 
High Court of Calcutta in 


1 advocate 


1877, and two 
Then for a 
period he was law lecturer at the Presidency Col- 
1 
egze 


years 
iter became an there. 
in Calcutta, and he had become so eminent 
in his profession that he 
when a 


was at once selected 


needed for Burma who 


impress the established 


good man was 
could Indian 


codes and 
legal 


Sir William is 
the author of a small library of valuable works on 


forms on the new province. 
Indian jurisprudence. He is an eminently safe 
man, hard working and clear headed, and Burma 
has profited greatly by his sojourn in Rangoon. 


The result of the Venezuelan arbitration is emi- 
itly satisfactory from view, 
t from the fact that the award on the whole is 

favor of this country, says the Law Times, It 


shown 


many points of 


what, under proper and suitable con- 


can be accomplished by 
ch this 
1 


ions, arbitration, al- 
is the first instance since 1873 of such 
unanimous 
One may hope that this will prove but 


being able to come to an 


forerunner of many arbitrations, should occa- 
n arise. where the matter can be fitly referred to 
When a 
lispute is placed in the hands of men of the calibre 
of Chief Justice Fuller, Mr. Justice Brewer, and 
our own distinguished arbitrators, under a presi- 

ney such as that of Prof. Martens, the nations 

lispute will rest assured that the points in issue 
at their hands the highest form of 
ial consideration. 


tribunal of this description. case in 


vill receive 


+41 lic 
\ curious defense raised by a prisoner on behalf 
of his wife before the Kidderminster magistrates 





272 





‘THE ALBANY LAW JOURNAL. 








in a coining case might under certain circum- 
stances be valid in its character, says the Law 
Times. A man and wife were charged with the 
uttering of counterfeit coin. The husband pleaded 
guilty for himself, but asked that his wife might 
be acquitted on the ground that “when married 
she was told to love, honor, and obey him, and 
she had only done so” —a clumsy method, as it 
seems, of raising the defense of compulsion by a 
husband over a wife as a legal excuse of what 
otherwise would be a crime. Sir Fitzjames 
Stephen declares that hardly any legal doctrine is 
less satisfactory than that relating to marital com- 
pulsion (Digest of Criminal Law, p. 332), which is 
as follows: “If a married woman commits a theft 
or receives stolen goods knowing them to be 
stolen in the presence of her husband, she is pre- 
sumed to have acted under his coercion, and such 
coercion excuses the act; but this presumption 
may be rebutted if the circumstances of the case 
show that in point of fact she was not coerced.” 
It is uncertain how far this principle applies to 
felonies in general; it is absolutely inapplicable to 
high treason and murder, but has been held to 
apply to uttering counterfeit coin (see R. v. Price. 
8 C. & P. 19). Sir Fitzjames Stephen denounces 
the doctrine of marital compulsion as “ vague and 
bad as far as it goes,” and attributes its existence 
to the desire of the judges to give married women 
“some sort of rough equivalent for the benefit of 
clergy enjoyed by their husbands.” “ As the law 
stands,” the learned judge writes, “ it produces this 
result: A husband and wife of mature age and 
their daughter of fifteen commit a theft. It is 
proved that the girl acted under threats used by 
her father. Nothing appears as to the wife’s part 
in the matter except that her husband was present 
when she committed the offense. The wife must 
be acquitted on account of the presumed coercion 
of her husband, and the daughter must be con- 
victed notwithstanding the actual coercion of her 
tather”” (History of the Criminal Law of Eng- 
land, vol. 2, p. 106). 


Legal Zaughs. 


A new military prison chaplain was recently 
appointed in a certain town in Scotland, and, 
entering one of the cells on his first round of in- 
spection, he, with much pomposity, thus addressed 
the prisoner who occupied it: “ Well, sir, do you 
know who I am?” “No, nor I dinna care,” was 
the nonchalant reply. “ Well, I’m your new chap- 
lain.” “Oh, ye are; well, I hae heard o’ ye be- 
fore.” “And what did you hear?” returned the 
chaplain, his curiosity getting the better of his 
dignity. ‘“ Well, I heard that the last twa kirks 


ye were in ye preached them baith empty, but I'll 
be hanged if ye find it such an easy matter to do 
the same wi’ this one.” — Argonaut. 





GREAT BRITAIN AS AN INTERNATIONAL 
LITIGANT. 





REAT BRITAIN’S experiences as a party to 
international arbitrations have been of a 
somewhat checkered character. It may be inter 
esting at the present moment to recall a few of 
them. With the United States we have had, dur 
ing the present century, at least eight important 
arbitrations in which the fortunes of war were 
almest evenly divided. The question of th 
restoration of slaves in the possession of the Brit 
ish at the time of the ratification of the Treaty o/ 
Ghent, referred to the Emperor of Russia (1822) 
the dispute as to the value of the slaves who cap 
tured the Creole (1853), the famous Alabama cas 
(1871), and the San Juan affair (1871), were settled 
in favor of the United States. On the other hand 
Great Britain won the day in the War of Secession 
claims, referred to a mixed commission (1871), in 
the Nova Scotia fisheries claims (1871), and in the 
Behring Sea case (1891). In a controversy be 
tween the two powers in 1827, as to the boundary 
of the United States, in which the King of the 
Netherlands was chosen arbitrator, the award was 
not accepted by the American government, and 
the matter was afterwards settled by compromise. 
Great Britain and France have on two important 


eccasions come into conflict before an inter 
national tribunal—in 1842, when the King of 
Portugal as referee awarded damages to this 


country for injuries sustained by British mer 
chants owing to the failure of the French govern 
ment to notify the blockade of the Portendic 
coast of Morocco; and in 1891 over the Newfound 
land fisheries. Portugal defeated our claim to the 
sovereignty over the Island of on the 
west coast of Africa — the president of the United 
States being arbitrator —in 1869; and to the ter- 
ritories and islands of Delagoa Bay in 1875, a con- 
troversy referred to Marshal MacMahon. With 
Germany we had a dispute in 1890 as to the Island 
the of Africa. It was 
referred to Baron Lambermont, the Belgian min 
ister of state, and the award was in favor of Great 
We defeated Brazil over the Dundonald 
claims in 1873, and Nicaragua over the question 
of the Mosquito Indians in 1879. But Brazil suc- 
in rebutting our claim for damages in 
respect of the imprisonment of British naval offi- 
cers at Rio de Janeiro (1863). In addition to 
these international Great Britain has 
had, during the present century, a number of other 
arbitrations which it is difficult to classify — the 
Croft and Shootridge affairs with Portugal in 
1858; the Peru claims in 1864; the Columbia claims 
in 1875, and the Chili claims in 1883. The list of 
these international arbitrations is a long one; and, 
on the whole, Great Britain, though her fortunes 
have varied and she has sustained severe defeats, 
has no reason to be ashamed of their results. — 
Law Journal (London). 


Bulama 


of Lamu, on east coast 


Britain. 


ceeded 


litigations 








